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1.1

Executive Summary

Submissions to DFAT in response to its Consultations on Pacific Islands Forum
2050 Strategv, must be online in a template format.

r.2. There are four specific questions, and a maximum 500 words is allowed for each
of the four responses.

1.3 Set out below in Part 4, under "Draft Submission", are my suggested responses
to each question.

I recommend that we incorporate these draft responses into the online
template, and then submit it.

The items addressed below in Part 5, under "ILS South Pacific Agenda", are a
distillation of the above issues, and provide a suggested checklist of issues
which may be of interest to the ILS South Pacific Committee in 2O2!.

L.4

1.5

2. Background

1.

2.L

2.2

2.3.

In 2019, at the 50th Pacific Islands Forum in Tuvalu, Forum leaders agreed to
develop a 2050 Strategy for the Blue Pacific Continent.

In October 2020, the Australian government, through the Department of
Foreign Affairs and Trade (DFAT), called for public submissions on the
challenges facing the Pacific between now and 2050.

DFAT identified four key questions, and seeks 500 words maximum on each, to
be submitted online:

(a) What are the major challenges facing our region as we work together to
achieve the vision for a Blue Pacific Continent by 2050?

(b) How might these challenges impact on our region over the next 30 years
to 2050?
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(c) How might COVID-19 impact on our region's development trajectory to
2050?

(d) How can Pacific Islands Forum members work together to address fhese
challenges, including through closer economic and security linkages that
preserve national sovereignty?

3 Our approach

3.1 I have set out below a rough draft of our submission in relation to each of the
above items. Once settled, we can complete the online form and submit it,

4 Draft submission

What are the major challenges facing our region as we work together to achieve the
vision for a Blue Pacific Continent by 2050?

4.L. The Law Council, through its International Law Section, has focussed on this
issue solely from a legal perspective,

4.2. The following challenges will have to be confronted:

(a) The environment

(b) Climate refugees

(c) Trade

(d) Health

(e) Employment mobility

(f) Security and the rule of law

(g) Foreign influence.

4.3. Specific concerns are summarised below.

Environment. The ramifications in the Pacific of climate change and other
environmental issues are many and varied. Areas of direct relevance to lawyers
include impact on the law of the sea; fisheries and wildlife protection; carbon
farming; corporate liability; mangrove and wetland ecosystem planning; and
disaster regulation, in addition to a range of cultural and human rights
considerations.

Climate refuoees. Given the plethora of small island countries, territories and
atolls, the impact of climate change on sea levels and sustainability will increase
pressures on larger countries in the region to accommodate climate refugees.

Health. Major health issues can impact not only individuals but the economy, trade
and security of individual island nations. This is potentially devastating given the
reliance of these economies on international tourism.

Trade. The Law Council is aware of various initiatives undertaken by the Australian
government in relation to trade with the South Pacific. lt is encouraging that
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PACER Plus will come into force on 13 December 2020, providing commercial
opportunities for Australian exporters and investors in a range of sectors, whilst
assisting Pacific countries in confronting challenges such as small domestic
markets and narrow production bases, weak regulatory and private sector
capacity, low savings and investment rates, as well as high trade and business
costs.

Emplovment mobilitv. Australia's Pacific Labour Scheme has benefited Australia
as well as providing opportunities for foreign workers. There is a risk that with a
short-term likelihood of rising unemployment in Australia, Australian parochialism
and local politics may place pressure on the continuation of the scheme.

Securitv. The Law Council is aware of Australia's security initiatives involving
cooperation with Pacific countries in the areas of defence, law enforcement,
transnational crime, climate and disaster resilience, border management and
human security. These initiatives address existing potential vulnerabilities which
are likely to be intensified with the passage of time.

Foreion influence. Whilst Australia's traditional leadership role in the Pacific is not
under immediate threat from the expanding roles of China, Russia, lndia and
lndonesia in the region, this may not remain the case.

How mighf fhese challenges impact on our region over the next 30 years to 2050?

4.4. It is important that:

(a) in relation to the environment, Australia adopts progressive and effective
policies not only at a national level but also with a view to taking a leading
and influential role throughout the Pacific. The government should review,
recommit to, and extend, its Framework for Resilient Development in the
Pacific 2017 - 2030, and more specifically the diverse current programs
implemented under the Australia Pacific Climate Partnership. The Law
Council urges a conscientious commitment to support, outlined in broad
terms in its Partnerships for Recovery: Australia's COVID-79 Development
Response (the "Partnerships for Recovery policy"), for "regional
collaboration to tackle illegal, unreported and unregulated fishing, and
promote healthy oceans, sustainable tuna fisheries and efforts to tackle
ocean litter";

(b) in relation to climate refugees, countries such as Australia have appropriate
access arrangements, and suitable policies, in place. This might include a
special visa category that could be used by Pacific Islanders displaced by
the effects of climate change;

(c) in relation to health, appropriate contingency plans are in place and that
adequate assistance is given to the establishment of localised health
facilities. Australia's response to the impact of COVID-19 has been
appropriate in the circumstances, involving as it has a diverse aid program
including the supply of test kits, a commitment to the future delivery of
vaccines and the establishment of a temporary response package. It is
important that with the passage of time, the learnings of 2020 are not
diluted and the capacity and preparedness to implement these initiatives is
not diminished;
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(d) in relation to trade, top priority should be given to securing ratification of
PACER Plus by Nauru, Tuvalu and Vanuatu. Whether through PACER Plus
or otherwise, Australia must commit to the underlying philosophy of
facilitating engagement by Pacific countries in international trade. To some
extent, this fundamental objective is dependent upon the achievement of
stability in relation to other areas such the environment, security, rule of
law and freedom from undue foreign influence. The government should
commit to long-term regional educational initiatives and skills development;

(e) in relation to employment mobility, Australia not only maintains its Pacific
Labour Scheme but also explores ways in which opportunities can be
expanded for the mutual benefit of Australian business and Pacific nationals;

(f) in relation to securitv, there is a constant evaluation and reassessment of
the effectiveness of initiatives such as the government's Cyber Cooperation
Program, Pacific Maritime Security Program, Pacific Transnational Crime
Network, Pacific Police Development Program and Defence Cooperation
Program. The government must maintain a strong focus on the evolution
of the Pacific Transnational Crime Network in particular, with a view to
improving information sharing and intelligence on transnational crime
matters; and

(g) in relation to foreign influence, Australia is responsive to competitive
pressures related to climate change and infrastructure investment, and
ensures that Australia's vested interest in regional rule of law is not
undermined by organised private or State-sponsored disruptive activity.

How might COVID-I9 impact on our region's development trajectory to 2050?

4.5. A stable legal profession throughout the Pacific region is fundamental to the
rule of law and to Australia's ongoing interests. It is important to ensure that
there are no ramifications of the COVID-19 pandemic which serve to directly or
indirectly undermine that stability,

4.6 In 2O2O, the South Pacific Lawyers Association, which is hosted by the Law
Council of Australia, conducted an extensive survey of how lawyers and law
associations have adapted to the privations imposed by COVID-19.

The respondents to the survey outlined the impact of national curfews and
lockdowns which, by international standards, were unremarkable.

4.7.

4.8. The survey also emphasised, however, how court proceedings had been
impacted. Twenty five per cent of respondents reported "severe disruption" to
lawyers' activities, and 62.5o/o reported "moderate disruption". It would be
logical for Australia to render assistance in restoring normality to post-COVID
legal processes, and the Law Council, in conjunction with the South Pacific
Lawyers Association, is willing to cooperate in any such initiatives.

4.9. In the latter regard, the government should promote Australian expertise in the
provision of alternative dispute resolution (ADR), especially mediation, as a
means of alleviating the backlog pressure which will inevitably be experienced
by courts across the region.

4.to The Australian government should remain alert to governments in the region
implementing self-serving constitutional reform under the cloak of a COVID-19
response, as has been witnessed with the constitutional changes in Samoa.
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4.Lt. Overall, one must be optimistic that initiatives undertaken by the international
community, particularly Australia, in relation to the impact of COVID-19 in the
Pacific will (i) be effective and (ii) only be required for a relatively limited period
of time.

4.L2. In this regard, the Law Council

(a) supports the government's initiative as set out in its Partnerships for
Recovery policy. Of immediate relevance, it supports the commitment in
the Plan to"equitable access to safe and effective COVID-19 vaccines in the
Pacific through multilateral and regional initiatives to finance, assess,
deliver and monitor COVID-19 vaccines;

(b) building on the COVID-19 experience, urges the government to ensure that
a response plan is at all times current and appropriately funded in the event
of the onset of a new or resurgent pandemic in the future;

(c) urges the government to continue to work effectively with Pacific island
governments, the World Bank, ADB and the United Nations, as
foreshadowed in its Partnerships for Recovery policy, to access finance,
policy and technical assistance and improve crisis response and multilateral
system reform to build back better; and

(d) notes and supports the increase in foreign aid programs to Vanuatu, Fiji,
Samoa, Tonga and Kiribati, after years of cuts within the region, in response
to the pandemic.

4.r3 The Law Council supports the prioritisation of overseas COVID-19 related aid to
the Pacific in priority to other regions,

4.14 The Law Council does not support the opening of international borders to bolster
regional tourism until such time as the risk of international spreads of the
coronavirus is minimal.

How can Pacific lslands Forum members work together to address fhese challenges,
including through closer economic and security linkages that preserue national
sovereignty?

4.15 The Law Council is committed to providing assistance to neighbouring countries
to safeguard equality before the law by advocating for measures that maintain
and improve access to justice and legal representation.

One of the Law Council's key objectives is to maintain and promote the rule of
law through the analysis of federal legislation and federal executive action
based on its compliance with the "Rule of Law Principles".

The Law Council urges the Australian government to encourage the regional
acknowledgment, acceptance and adoption of these principles throughout the
Pacific region.

4.76

4.t7.

4.18. The key principles include:

The law must be both readily known and available, and certain and clear;
The law should be applied to all people equally and should not discriminate
between people on arbitrary or irrational grounds;

a
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. All people are entitled to the presumption of innocence and to a fair and
public trial;

. Everyone should have access to competent and independent legal advice;

. The Judiciary should be independent of the Executive and Legislature;
r The Executive should be subject to the law and any action undertaken by

the Executive should be authorised by law;
o No person should be subject to treatment or punishment which is

inconsistent with respect for the inherent dignity of every human being; and
. States must comply with their international legal obligations whether

created by treaty or arising under customary international law

Mary Walker
Chair, International Law Section
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